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show that it meets all pertinent condi-
tions of eligibility set out in these reg-
ulations.

(b) The types of eligible applicants
are as follows:

(1) An individual with a net worth of
not more than $1 million;

(2) The sole owner of an unincor-
porated business which has a net worth
of not more than $5 million, and not
more than 500 employees;

(3) A charitable or other tax-exempt
organization described in section
501(c)(3) of the Internal Revenue Code
(26 U.S.C. 501(c)(3)) with not more than
500 employees;

(4) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act (12 U.S.C. 1141j(a))
with not more than 500 employees; and

(5) Any other partnership, corpora-
tion, association, or public or private
organization with a net worth of not
more than $5 million and not more
than 500 employees. A unit of state or
local government is not a public orga-
nization within the meaning of this
provision.

(c) For the purpose of eligibility, the
net worth and number of employees of
an applicant shall be determined as of
the date the adversary adjudication
was initiated.

(d) An applicant who owns an unin-
corporated business will be considered
as an ‘“individual’”’ rather than a ‘“‘sole
owner of an unincorporated business’’
if the issues on which the applicant
prevails are related primarily to per-
sonal interests rather than to business
interests.

(e) The employees of an applicant in-
clude all persons who regularly per-
form services for remuneration for the
applicant, under the applicant’s direc-
tion and control. Part-time employees
shall be included.

(f) The net worth and the number of
employees of the applicant and all of
its affiliates shall be aggregated to de-
termine eligibility. Any individual or
group of individuals, corporation, or
other entity that directly or indirectly
controls or owns a majority of the vot-
ing shares of another business, or con-
trols in any manner the election of a
majority of that business’ board of di-
rectors, trustees, or other persons exer-
cising similar functions shall be con-
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sidered an affiliate of that business for
purposes of this part. In addition, the
adjudicative officer may determine
that financial relationships of the ap-
plicant other than those described in
the paragraph constitute special cir-
cumstances that would make an award
unjust.

(g9) An applicant is not eligible if it
has participated in the proceeding sole-
ly on behalf of other persons or entities
that are ineligible.
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(a) A prevailing applicant may re-
ceive an award for fees and expenses in-
curred in connection with a proceeding
unless (1) the position of the Depart-
ment as a party to the proceeding was
substantially justified, or (2) special
circumstances make the award sought
unjust. No presumption arises that the
Department’s position was not sub-
stantially justified simply because the
Department did not prevail.

(b) An award will be reduced or de-
nied if the applicant has unduly or un-
reasonably protracted the proceeding.

Standards for awards.

§4.607 Allowable fees and expenses.

(a) The following fees and other ex-
penses are allowable under the Act:

(1) Reasonable expenses of expert wit-
nesses;

(2) Reasonable cost of any study,
analysis, engineering report, test, or
project which is found necessary for
the preparation of the party’s case; and

(3) Reasonable attorney or agent fees.

(b) The amount of fees awarded will
be based upon the prevailing market
rates for the kind and quality of serv-
ices furnished, except that—

(1) Compensation for an expert wit-
ness will not exceed the highest rate at
which the Department pays expert wit-
nesses; and

(2) Attorney or agent fees will not ex-
ceed $75 per hour.

(¢) In determining the reasonableness
of the fee sought, the adjudicative offi-
cer shall consider the following:

(1) The prevailing rate for similar
services in the community in which the
attorney, agent, or witness has per-
formed the service;

(2) The time actually spent in the
representation of the applicant;
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(3) The difficulty or complexity of
the issues in the proceeding;

(4) Any necessary and reasonable ex-
penses incurred; and

(5) Such other factors as may bear on
the value of the services performed.

INFORMATION REQUIRED FROM
APPLICANTS

NoOTE: Information Collection. The informa-
tion collection requirement contained in
§§4.608 through 4.610, requiring an applica-
tion for fees and expenses in an adversary ad-
judication under the Equal Access to Justice
Act, has been approved by the Office of Man-
agement and Budget under the Paperwork
Reduction Act, 44 U.S.C. 3507, and has been
assigned clearance members 1084-0011. The
information is required to seek an award of
fees and expenses.

§4.608 Contents of application.

(@) An application for an award of
fees and expenses under the Act shall
identify the applicant and the pro-
ceeding for which an award is sought.
Two copies of the application shall be
filed with the adjudicative officer. The
application shall show that the appli-
cant has prevailed and identify the po-
sition of the Department in the pro-
ceeding that the applicant alleges was
not substantially justified.

(b) The application shall include a
statement that the applicant’s net
worth at the time the proceeding was
initiated did not exceed $1 million if
the applicant is an individual (other
than a sole owner of an unincorporated
business seeking an award in that ca-
pacity) or $5 million in the case of all
other applicants. An applicant may
omit this statement if:

(1) It attaches a copy of a ruling by
the Internal Revenue Service that it
qualifies as an organization described
in section 501(c)(3) of the Internal Rev-
enue Code of 1954 (26 U.S.C. 501(c)(3)
and is exempt from taxation under sec-
tion 501(a) of the Code or in the case of
an organization not required to obtain
a ruling from the Internal Revenue
Service on its exempt status, a state-
ment that describes the basis for the
applicant’s belief that it qualifies
under section 501(c)(3) of the Code; or

(2) It states that it is a cooperative
association as defined in section 15(a)
of the Agricultural Marketing Act (12
U.S.C. 1141j(a)).
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(c) If the applicant is a partnership,
corporation, association, or public or
private organization (including chari-
table or other tax exempt organiza-
tions or cooperative associations) or a
sole owner of an unincorporated busi-
ness, the application shall state that it
did not have more than 500 employees
at the time the proceeding was initi-
ated, giving the number of its employ-
ees and describing briefly the type and
purpose of its organization or business.

(d) The application shall itemize the
amount of fees and expenses for which
an award is sought.

(e) The application may include any
other matters that the applicant be-
lieves should be considered in deter-
mining whether and in what amount an
award should be made.

(f) The application shall be signed by
the applicant or an authorized officer
of the applicant. The application shall
contain or be accompanied by a written
verification under oath or affirmation
under penalty of perjury that the infor-
mation provided in the application and
all accompanying material is true and
complete to the best of the signer’s in-
formation and belief.

§4.609 Net worth exhibit.

(a) Each application except a quali-
fied tax-exempt organization or a
qualified cooperative association must
submit with its application a detailed
exhibit showing its net worth at the
time the proceeding was initiated. If
any individual, corporation, or other
entity directly or indirectly controls or
owns a majority of the voting shares or
other interest of the applicant, or if
the applicant directly or indirectly
owns or controls a majority of the vot-
ing shares or other interest of any cor-
poration or other entity, the exhibit
must include a showing of the net
worth of all such affiliates or of the ap-
plicant including the affiliates. The ex-
hibit may be in any form convenient to
the applicant, provided that it makes
full disclosure of the applicant’s and
all affiliates’ assets and liabilities and
is sufficient to determine whether the
applicant qualifies under the standards
of 5 U.S.C. 504(b)(1)(B)(i). The adjudica-
tive officer may require an applicant to
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